an exampe of the current Court's secularist bias 5 and as an example of the need to examine constitutional issues from the perspective of minority groups. 6 The most exhaustive exchange on Kiryas Joel began with a 1996 article by Professor Abner Greene, who argued strongly for the right to semi-autonomy of groups that demonstrate their commitment to their own principles by separating themselves geographically.' Greene's article sparked responses from Christopher Eisgruber, who claimed that assimilation is a constitutional value, 8 and Ira Lupu, who was concerned that the current arrangement masks abuses of democratic process within Kiryas Joel. 9 This Note argues that the judicial opinions and the legal commentary on Kiryas Joel share a common underlying conception of the relationship between identity (the nature of the subject of rights) and polity (the constituency of the state). In that underlying conception, the polity is understood as consisting of all the citizens of a neutrally bounded territory (a municipality or state), while the subject of rights is taken to be the individual person. 0 This Note explores the ways in which the assumptions of neutral territory and the individual subject have shaped the literature on Kiryas Joel. It articulates an alternative underlying conception of political identity as organized around diaspora (primary orientation somewhere other than a group's present residence) and genealogy (family and group descent and upbringing). It claims that this alternative underlying conception animates the residents of Kiryas Joel in their search for the culturally acceptable provision of special education.
This Note claims that jurisprudence on this case should attend to genealogy and diaspora as the cultural contexts of the Kiryas Joel dispute. Moreover, it claims that the search for principles of religious "neutrality" in constitutional jurisprudence is inseparable from Protestant traditions of individual liberty of belief and thus may be ill-suited to determining the religious rights of many Americans today. The argument is neither in favor of one of these conceptions of identity nor against the other; it seeks to demonstrate the contingency (rather than universality) of individualism and territoriality on the one hand and the coherence of genealogy and diaspora on the other.
Part II of this Note discusses the origins of the dispute and the history of the legislation. Part III explains the contrasting conceptions of polity and identity informing discussions of Kiryas Joel. Part III also discusses Robert
5.
See, e.g., Thomas C. Berg Cover's Nomnos and Narrative," an essay in jurisprudence that has influenced much of the existing literature on Kir'as Joel. Part IV looks closely at the rhetoric used in that existing literature to demonstrate how individualist and territorial assumptions subtly influence accounts of the case. Part V reviews the divergent processes that led to the creation of the Village of Kiryas Joel and to the creation of the Kiryas Joel School District from the alternative perspective of genealogy and diaspora. Part VI focuses on the dilemma of the community and the children, and suggests that the tension between the territorialist-individualist and the genealogical-diasporic frameworks of identity is perhaps most powerfully revealed in disputes involving jurisdiction over children. The Conclusion argues that satisfactory adjudication of the case may not be possible as long as the individualist and territorialist conceptions implicit within the Court's analysis remain unexamined.
II. THE PLACE AND THE CASE
This Part of the Note briefly outlines the origins of the Kiryas Joel community and the conflict leading to the Kir'as Joel litigation.' 2 The residents of the Village of Kiryas Joel in New York State are known as Satmar Hasidim. Their lifestyle and social organization are devoted to the observance of the Torah, Rabbinic teachings, and their ancestral communal traditions. They identify with other groups of Satmar Hasidim in the United States, Europe, and Israel, with related (and generally smaller) Hasidic communities, with all Orthodox Jews, and to a lesser extent perhaps, with all persons whom they regard as Jewish. 3 Their relations with the non-Jewish populations among which they live are, by contrast, often distant.
After World War II, Joel Teitelbaum, known as the Satmarer Rot or Rebbe, 5 settled in the Williamsburg section of Brooklyn, New York. He was a dynamic and charismatic leader who managed to reconstitute a community of Satmar Hasidim. In the decades following World War II, Williamsburg became a thriving center of Hasidic life, containing numerous Hasidic groups living in close proximity to each other.1 6 As communities were reassembled and the survivors' families multiplied, that area of Williamsburg readily available to Hasidic residents became extremely crowded. This fostered the establishment of various "satellite" communities in upstate New York . 7 One such satellite was established by Satmar Hasidim in an area of Monroe, New York. Several years later, a zoning dispute arose, leading to the establishment in 1977 of the separate Village of Kiryas Joel.' 8 The new Village was composed exclusively of Satmar Hasidim, substantially because neighbors did not want to secede with the Satmars.' 9 Because of the universal preference for private religious schooling among the Satmar Hasidim in Kiryas Joel, particular arrangements have been made for the provision of publicly funded special education services to handicapped Satmar children there. For one year beginning in 1984, such services were provided by the Monroe-Woodbury School District at an annex to the Bais Rochel girls' school, 20 but this arrangement was ended 2 ' after the Supreme Court decisions in School District of Grand Rapids v. Ball 22 and Aguilar v. Felton. 23 Instead, the Monroe-Woodbury district offered special education for the Satmar children in regular public schools, which their families found highly unsatisfactory. 2 4 Ultimately, the New York legislature passed the statute at issue in Kiryas Joel, specifically naming the Village of Kiryas Joel as an independent school district with plenary powers. 25 Thus, unlike the Village, which was established by residents acting in accordance with existing state law, the school district was created by a special act of the legislature. Special education services have been provided to Hasidic children from Kiryas Joel as well as neighboring districts. 2 6 The head of the school is not Jewish, and the school's curriculum is thoroughly secular. Not all of the residents of the 16. See WEISS ET AL., supra note 13, at 13-17. 17 . See DAVID LANDAU, PIETY AND POWER: THE WORLD OF JEWISH FUNDAMENTALISM 277-78 (1993) .
18. The Village was incorporated pursuant to a statute providing for the incorporation as a village of a territory meeting certain population and area requirements, subsequent to a petition for incorporation and an election to determine the question of incorporation. See N.Y. VILLAGE LAW § § 2-200, 2-202, 2-212 (McKinney Supp. 1996) .
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Village support this arrangement for the education of Kiryas Joel's handicapped children.
-7
Justice Souter announced the judgment of the Court. "-Finding anomalous the creation of the smaller school district when the general trend was toward consolidation, 29 and concerned that the residents of Kiryas Joel had benefited from a special act of the legislature, the Court held the legislation creating the District to be an unconstitutional establishment of religion." Justice O'Connor's concurrence, however, suggested that government action accomplishing the same end but "implemented through generally applicable legislation ' 3 1 would be acceptable. Promptly following the announcement, the New York legislature redrafted the legislation in terms that did not refer specifically to Kiryas Joel and purported to lay out neutral criteria under which a community could apply for separate school district status.3-The new legislation was soon challenged, however. In August 1996, the Appellate Division of the New York Supreme Court held the new legislation unconstitutional, finding that "in enacting the current law, the Legislature simply resurrected the prior law by achieving exactly the same result through
27.
See infra text accompanying note 77. 28. The bulk of his opinion was joined by four other Justices. and another part b) onl three There were four separate concurring opinions. See Kir3vas Joel. 114 S Ct at 2494 (Blackmun. J . concurrng) (disagreeing "with any suggestion that today's decision signals a departure from the principles described in Lemon v. Kurtzman [403 U.S. 602 (1971)]"); id. at 2495 (Stesens. J . concumng) targuing that State could have alleviated children's fear "by teaching their schoolmates to be tolerant and respectful of Satmar customs"); id. at 2498 (O'Connor. J., concurring) (expressing concern about "'the nature of the legislatise process" leading to establishment of school district); id. at 2500-01 tKenned,. J . concurrngt te.prcmig concern that opinion goes too far in limiting constitutionally permissible accommodation of religioni Justice Scalia filed a dissent, joined by Chief Justice Rehnquist and Justice Thomas See id at 2506 t Scalia. J., dissenting) (declaring himself "not surprised" at Court's use of Establishment Clause "to prohibit characteristically and admirably American accommodation of the religious practices tor more precisl). cultural peculiarities) of a tiny minority sect").
29. 3. Any municipality situated wholly within a single central or union free school district. but whose boundaries are not coterminous with the boundaries of such school district. may organize a new union free school district, pursuant to the provisions of this subdisision. consisting of the entire territory of such municipality. wheneser the education interests of the community require it.
a. No such new school district may be organized unless () the enrollment of the municipality seeking to organize such new school district equals at least tuo thousand children. and is no greater than sixty percent of the enrollment of the existing school district from .,hich such new school district will be organized; (ii) such new school district ,,ould hase an actual valuation per total wealth pupil unit at least equal to the stateside average; (tit) the enrollment of the existing school district from which such nes, school district will be organized equals at least two thousand children, excluding the residents of such municipality: (i%) the actual valuation per total wealth pupil unit of such existing school district ,, ill not increase or decrease by more than ten percent following the organization of the new school district b) such municipality. N.Y. EDUC. LAw § 1504(3) (McKinney Supp. 1996) .
The Yale Law Journal [Vol. 106: 1537 carefully crafted indirect means. 33 That court's reference to the earlier Supreme Court decision as "Kiryas Joel I" perhaps anticipates that the litigation is likely to rise through the courts once again.
III. FRAMES OF JURIDICAL IDENTITY
This Part details the alternative concepts underlying different understandings of the relation between polity and identity. First I discuss the notions of individualism and territory. I then revisit Cover's essay Nomos and Narrative as a critique of the neutralist jurisprudence associated with individualism and territory. The last Section of this Part articulates the notions of diaspora and genealogy, which are absent from Cover's own account of jurisprudence, but complementary with and critical to his project.
A. Individualism and Territory
The notion of identity implicit in U.S. constitutionalist discourse relies on two interlinked principles. The first of these is the normativity of Protestant individualism in all its denominational variety. 3 5 The notion of religious freedoms-from the coercion of state religion or to exercise religion-contemplated by the drafters of the First Amendment doubtless reflected the Protestant emphasis on individual faith as the bedrock of religious integrity. Faith and individualism both facilitated the separation of a public sphere substantially shaped by state law from a more autonomous private sphere. 36 33. Grumet v. Cuomo, 647 N.Y.S.2d 565, 568 (App. Div. 1996). The Appellate Division found that the demographic criteria in the new law, see supra note 32, were in fact designed to apply only to the Kiryas Joel situation and "fulfillaed] no existing educational purpose." Grunet, 647 N.Y.S.2d at 569. The new law thus served only to maintain the status quo which the Supreme Court had declared unconstitutional. The Appellate Division stated that Justice O'Connor's formula would only have been met "[h]ad the current law permitted any existing municipality, or even any village, to form a school district if it obtained appropriate approvals and also fulfilled statutory criteria designed to evidence a special educational need for a separate school district." Id. at 570.
34. Id. at 567.
See John Witte, Jr., The Essential Rights and Liberties of Religion in the American
Constitutional Experiment, 71 NOTRE DAME L. REv. 371, 373 (1996) (presenting citations from end of eighteenth century identifying range of toleration with varieties of Christian beliefs). The frequent emphasis on religious voluntarism in constitutional jurisprudence is identified by Witte primarily with the evangelical view and Enlightenment thought, two of the four major strands (along with Puritanism and civic republicanism) that contributed toward policies on religious freedom in the early United States. See id. at 377, 382-83. As Witte writes: "These lofty protections of individual religious rights went hand-in-hand with the close restrictions on corporate religious rights that were also advocated by enlightenment exponents." Id. at 385.
36. See Berg, supra note 5, at 442 ("[W]ith a general Protestant ethos underlying society, government could remain separate from any particular church without unnaturally constricting the contribution made to public life by the citizenry's general religious values."). Subsequently, however, "[t]he vigorous pursuit of these aspects of separation in the context of an active state created the fundamental problem of Religion Clause interpretation: it put nonestablishment at war with free exercise." Id. at 443.
Few Protestant groups have relied solely on recruitment of individual adults to sustain themselves, and thus the association of Protestantism with pure individualism can easily be overstated. In terms of
The second of the two interlinked principles is "the long-standing Anglo-American commitment to organizing political representation around geography. ' 37 Governments and their constituencies are thus bounded by geographic lines. This commitment is so deeply ingrained in our normative political culture that it is often difficult to see how representation could be conceived otherwise. 38 As the political philosopher William Connolly explains: "The democratic, territorial state sets itself up to be the sovereign protector of its people, the highest site of their allegiance, and the organizational basis of their nationhood. ' (2) the recognition of a people (or nation) on la contiguous) terrtory, bound together b) a set of shared understandings, identities, debates, and traditions that. it is said. makes possible a common moral life and provides the basis upon vhich citizen/alien and member/stranger are differentiated; [and] (3) the organization of institutions of electoral accountability and constitutional restraint that enable the territonalized people with shared understandings to rule iherusclcs shile protecting fundamental interests and freedoms Id. at 136.
40. Id.
competing loyalties among their constituents. 4 1 Given especially this last gap between state ideal and state practice, it is no surprise. that constitutional debates frequently turn on the degree of accommodation the state will make to the "actual practices" of its citizens.
42
Litigation strategies may reflect implicit awareness of individualist and/or territorial conceptions of identity. Thus one of the signal ironies of Kiryas Joel is the reflection of individualist bias in the court papers on behalf of the school district. "The Satmare 3 did not claim that separation from non-Satmar was religiously required, explaining that they live together and avoid integration with the larger community 'to facilitate individual religious observance and maintain social, cultural and religious values." '44 This stance on the part of the legal representatives of the Kiryas Joel residents is cast in terms of a value-neutral, territorial choice. It seems designed, on the one hand, to avoid any overtones of the kind of segregation discouraged in racial discrimination cases and, on the other hand, to emphasize the individual subject of the right to religious freedoms. 45 It is true that when the Village of Kiryas Joel was originally set up, the village boundary lines were drawn "so as to exclude all but Satmars."' ' 6 However, this was done at least in part because "[n]eighbors who did not wish to secede with the Satmars objected strenuously."
47

B. Robert Cover's Intervention
The extent to which the dossier on Kiryas Joel assumes that the particular values and collective understandings-the "nomos"-of the residents of Kiryas Joel are relevant to the case points to the influence of Cover's classic essay, This Note argues, however, that Kiryas Joel points toward flawed or incomplete points in Nomos and Narrative. First, one of Cover's major foci is the concept of "jurisgenesis," by which he means the creative aspect of jurisprudence, the "principle by which legal meaning proliferates in all communities.', 60 That creative process is largely contained in narratives that the juridical community tells to itself. For Cover, jurisgenesis seems to be the province of authoritative adult males creating law through discourse. Thus, the concept of jurisgenesis, as of nomos, is as applicable to the "community" of Supreme Court Justices as it is to the Mennonites or the Satmar Hasidim. Furthermore, Cover's jurisgenesis seems to take place at one remove from the full reproductive processes of kin-based communities. Nowhere in Nomos and Narrative does Cover relate meaning-creating narratives to generation in its more immediate sense-to the biocultural reproduction of groups owing allegiance to their own nomoi. That form of generation or genealogy, as I argue below, is crucial to understanding the situation of the people of the Village of Kiryas Joel. 6 ' Without it, the question of including handicapped children in the community might seem less urgent. They are, after all, arguably less likely than other children to be the community's future jurists. Furthermore, Cover's exclusive focus on covenantal communities reinforces a Lupu's argument, see infra text accompanying note 112.
Cf. RONALD DWORKIN, TAKING RtGHTS SERIOUSLY (1980).
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. See, e.g., Greene, supra note 7, at 43 ("Kiryas Joel presents perhaps the most appealing constitutional case for a special school district (or other grant of local political power) for a distinct group: The group is a minority, it is religious (and thereby nomic), and it has exited a heterogeneous setting precisely to establish a separate nomos."). Christopher Eisgruber uses the term "ethical diversity" rather than "nomos," but apologizes (perhaps tongue in cheek) for the substitution. See Eisgrubcr, supra note 8, at 88 n.7.
60. Cover, supra note II, at 40. 61. Suzanne Stone argues that Cover's alternative model of the Jewish relation to identity in and through law is of only limited potential application to a liberal jurisprudence such as that of the United States: "According to Jewish legal tradition, many Jewish legal principles are neither appropriate nor necessary for conventional polities because these principles are tied to particularist religious ideals. tendency to misunderstand the Kiryas Joel community by analogy to groups of Protestant dissidents, with their emphasis on conscience and faith, and tends to obscure the importance of family loyalty and persistent ways of life that are as crucial as explicit "law" in maintaining the Satmar community. 6 2 Second, Cover's eloquent account of the interpretive and meaning-producing claims of small-scale communities facing the liberal state casts these as claims about interpretation of the United States Constitution. Thus, discussing the rights of Mennonite religious communities, he asserts, "I am making a very strong claim for the Mennonite understanding of the first amendment. ' 63 He does not address the possibility that communal self-understandings (such as those I call diasporic, as explained below) may ignore, rather than contest or seek to conform to, the broader jurisprudential nomos of the state. This helps enable a claim that only those communal understandings that overtly contest and hence invigorate the majority consensus are worthy of any constitutional deference.'
Cover's broad arguments about the relation between meaning-generating communities and the conflicts of individual and group rights can and should be given added focus and vigor through the concepts of genealogy and diaspora, to which I now turn.
C. Genealogy and Diaspora
Against the schema of individualism and territory may be counterposed another way of linking polity and identity. This alternative logic relies on the principles of genealogy and diaspora. Genealogy contrasts rather sharply with individualism. Rather than being suspicious of claims to group allegiance based on facts of birth, genealogy favors the assumption that much of what people are and should do is determined by the families into which they are born." 5 Rather than assuming that associations are made primarily by autonomous persons who determine that they have shared interests, it ultimately views communities along the model of extended kinship groups. Rather than assuming that facilitation of each person's self-fulfillment is the proper goal of social organization, it aims toward the maximization of collective integrity, 62 . See infra Section IV.A.
63.
Cover, supra note 1I, at 28.
64.
See infra text accompanying note 109. 65. The Hasidic obsession with children and family is a rare example of an accurate stcreot)pe See MtNTZ, supra note 14, at 68 ("The major focus of the Hasidic family is to produce. nurture, and educate the children. This is a virtue sustained by law and custom and reinforced by a commonl) understood need to replace the generation that vanished [in the Holocaust].*). Here the functional link between genealogy and diaspora is clear. An emphasis on the primary value of loyalty to earlier generattons and thetr replacement as continuity through child-rearing reinforces the imperative of communal identity Genealogy thus provides the historical continuity that a diasponc group cannot obtain from the secunty of teritoral exclusivity and dominance. security, and perpetuation. 66 Rather than positing a bright line separating nurture from nature, or culture from biology, it assumes continuity among birth, upbringing, and identity.
Diaspora broadly describes the phenomenon by which groups of people identify with each other on the basis of certain shared characteristics and a shared place of origin from which (in the recent or legendary past) they or their ancestors have been removed. 67 There may be profound dislocations not only between peoples in diaspora and their ancestral homeland, but also between communities of the same diaspora in different parts of the world. Diasporas resist any scheme in which primary allegiances are supposed to be determined by local contiguity with the surrounding population, regardless of differing ancestry and background. Lacking the means of coercion available even to democratic territorial states, diasporic communities stress and "enforce," to the extent they can, the genealogical constraints on their members' identities. 68 Having identified the notions of diaspora (in which territory is not a neutral ground for citizenship) and genealogy (in which identity is substantially determined by ancestry), it becomes possible to see how mainstream American notions of polity and identity depend on a subordination of ancestry and "foreign" geographical origin. Thus the individualist bent of American politics is tied to a historically grounded rejection of genealogy. The forms of genealogy involved in this Americanist rejection were primarily those determining hereditary social stigmas and privileges. In English political theory at least, by the turn of the eighteenth century, "'genetic justification and the identification of familial and political power were becoming dead issues."' ' 69 The rejection of inherited stigmas is explicit in the U.S. Constitution's provision that no citizen shall suffer from "corruption of blood," 7 that is, that no one will be deprived of privileges enjoyed by any other citizen because of his or her parent's treason. Likewise, there are to be no titles of nobility conferred or recognized by the United States. 7 ' Metaphorically, the newly 67. See generally James Clifford, Diasporas, 9 CULTURAL ANTHROPOLOGY 302 (1994) (discussing difficulty of formulating definition of"diaspora" which accurately captures experiences of different groups).
68. However, the rejection of genealogy is inconsistent with constitutionalist arguments about the fundamental "commitments" of "the American people," such as those made by Eisgruber." There is no peoplehood without at least some recourse to rhetorical genealogy, as our common reference to the "Founding Fathers" makes clear. 74 The claim that something called "the American people" has made fundamental commitments to the Constitution introduces through the back door a genealogical fiction that we are all descendants of the Founders. The claim that American citizens today are bound by compacts made in the late eighteenth century betrays the antigenealogical premises animating the conception of personal freedom that informs the Constitution. Perhaps Kiryas Joel ultimately is constitutionally "anomalous" because it undermines the foundational notion of a genealogically open, territorially defined peoplehood.
Considering Kiryas Joel in terms of diaspora and genealogy also helps to clarify the conflict within Kiryas Joel and the larger Satmar community. That conflict, which surrounded the succession to rabbinic leadership of the Satmar after the death of Rabbi Joel Teitelbaum, extends beyond the school board issue, and includes questions of accommodation or resistance to Zionism,"5 the movement of Jewish territorial nationalism.
This conflict also encompasses an agonizing debate over the degree of "accommodation" to the surrounding State that should govern the Satmar community's policy. Kenneth Karst has argued that "[a] cultural group's active participation in politics is a step along the path to assimilation. 76 Implicitly, this is the theory adopted by-and the fear motivating-the integrist minority in Kiryas Joel that did not want any state involvement in the education of any 72. See Spivak, supra note 38, at 144 ("'Under the circumstances it was ncccssar) to efface another signature of state by "dissolving" the lines of colonial paternity or maermit) ") ( (1984) ). The Protestant notions of freedom and subjectivity at play in the foundation of the republic and the writing of the Constitution were also informed by the Gospel's explicit ideal of subordinating. if not totally rejecting, genealogy. The new "children of God" are those who "were born. not of blood, nor of the will of the flesh, nor of the will of man, but of God." John 1:13. Hebrews 7:3 states that God's priest is not only "fatherless" and "motherless," but even "without genealogy" (agenealogeos) See Anton Schutz. of Kiryas Joel's children. That minority sees state-provided education as a disservice to the handicapped and the beginning of a slippery slope toward assimilation. 77 Ironically, the constitutionality of the school board is attacked in turn because of evidence of repression of that anti-assimilationist dissent within the Village. 78 This repression of dissent is seen as evidence that creating the school board constituted "granting political authority to a religious group., 79 I suggest that the foundations of both the Village and the school district appear problematic not because they constituted the granting of political authority "to a religious group" (which facially, of course, neither did), but because the close identification among the constituents of both entities precluded the fiction of an otherwise neutral and purely territorial circumscription of polity. Contrary to what we would expect from this quote, communal repression was not and is not exercised by the majority in Kiryas Joel against those who would threaten the boundaries separating the residents from the outside society. Instead, repression is aimed at those attempting to perpetuate an older notion of greater separation, who also remain personally loyal to the memory of the old leader, Rabbi Joel Teitelbaum. This faction in the community associates the strategies of managerial accommodation, negotiation, and resource maximization evident in the process leading to the establishment of the Kiryas Joel Village School District with the new leadership. 80 Thus not only the constitutional theorist Karst, 8 1 but to this extent perhaps the dissident faction as well, ignore the possibility that active participation in politics might be the most effective way for a group to negotiate the social space for its continued collective existence. Such is the strategy pursued by the Satmar majority under the new Rebbe.
Viewing Kiryas Joel schematically as a conflict between principles of territorial citizenship and individualism on one hand, and principles of diasporic and genealogical allegiance on the other, thus helps to account for 78. Dissidence was not limited to the issue of special education, and it was actively repressed. When in 1988 some parents attempted to start an independent religious school, "[telephone threats were made to the dissidents; automobile tires were slashed; and on occasion rocks were hurled through the window of a shul or household." MiNTZ, supra note 14, at 315. Furthermore, dissidents who have run for election to the school board have faced ostracism, vandalism, and death threats. disturbing aspects of the Kiryas Joel community without necessitating a conclusion that its governmental powers are illegitimate. Furthermore, this schematic account makes it possible to see more clearly the contingent and usually implicit assumptions underlying the "particular universalism" of the Constitution. The next Part of this Note examines the traces of those assumptions in the texts constituting the Kir as Joel debate.
IV. TELLING TALES IN (CONSTITUTIONAL) SCHOOL
This Part of the Note examines figures of speech used to mold different accounts of the Kiryas Joel conflict to varying positions within the spectrum of constitutional discourse. This shaping process is central to the "'schooling" of judges, their clerks, law students, and their professors into the constitutional nomos. This Part will first undertake a broad assessment of this shaping process, then examine a few key terms more closely. I argue that seemingly neutral or even sympathetic categorizations of Kiryas Joel assume a general American community as the standard against which Kiras Joel is to be judged.
A. Metaphors We Judge by
As contemporary language theory asserts, metaphors and narratives are not mere ornamentations, but are central to the construction of meaning in and through language. 82 We will therefore miss important aspects of the literature surrounding Kiryas Joel unless we attend to the way in which the story is told, the social categories into which the residents are placed, and the images employed in descriptions of the conflict. In Kiryas Joel, as discussed below, much turns on the political implications of territorial boundaries presumed to be neutral. 83 Hence analyses of Kiryas Joel frequently involve recourse to spatial metaphors and narrative models that help structure our conceptions of the issues involved.
Constitutional debates about religion are often cast against the legendary background of the Puritan colonists in North America. The Protestant founding communities explicitly understood themselves as analogous to Israelites, and thus as being in a "covenantal" relationship vis-,-vis God and each other. It is easy to connect the Jewish Satmar group as a further link in this chain of covenantal communities, and there are numerous reasons why it is tempting to analogize the residents of Kiryas Joel to the Pilgrim migrants to America. dominant or smaller and often subordinate groups-e.g., "the people of Monroe" or "the Satmar Hasidim." In some situations the circles are drawn large to include even those who do not share the identity at the center of the circle. In other situations they are drawn narrowly to circumscribe the core group. When they are large, they can be tolerant ("feel free to join us") or coercive ("you must become like us"). When small, they may be protective ("leave us to ourselves") or, again, coercive ("you may not go outside").
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These spatial metaphors suggest a more nuanced view of group relations and cast in a new light the insistence in the school district's brief that mixing with nonreligious children was not "against the religion" of the Satmar Hasidim. 93 Nothing in Biblical or Rabbinic law mandates total segregation from non-Jews. Yet various Jewish laws, maxims, and customs have been deployed since Biblical times in order to enforce the cultural boundaries of the group. Indeed, efforts to minimize contact with non-Jewish culture could plausibly be claimed as a religious mandate.' Had the case been defended on free exercise grounds, the claim for such a religious mandate might have been sound strategy. 95 The failure to make such a claim might have resulted from the school board's primary concern to fend off an adverse ruling based on the Establishment Clause. If so, this would also explain the board's insistence that the children's emotional discomfort in the public schools was the full reason for legislative action to allow separate public schools for handicapped children. 96 Given that there is a balance of interests and claims here, if our understandings of the Establishment and Free Exercise Clauses force a party in a dispute under the religion clauses to distort what the party wants to say about itself, it becomes harder for a court to resolve a dispute in a fair and principled way. In other words, it is harder for the court to respond both to the Constitution and to the needs of citizens. 95. See Stolzenberg, supra note 87, at 601 ("Sherbert and its progen) defined the pressure to act in violation of a religious command as the paradigmatic free exercise burden,") If this is true, the Kitr'2, Joel school board might have been well advised to argue that before their school uas set up. parents of children who required special education were pressured to violate the "religious command" to raise their children in as exclusively Orthodox an atmosphere as possible. That a plausible cae could be made cithier %%a) suggests how difficult it is to separate a "command" from a "'preference" in matters of communal religious culture. applied to the facts of a given situation is likely to detract from awareness of the situated and complex nature of identity, an awareness that I claim is essential to more effective jurisprudence. Objective judicial "equilibrium" is in any case an impossibility. 9 " If in 1791 there was "a general Protestant ethos underlying society," 99 it is harder to make the claim that a broad Protestant ethos characterizes the population of the United States at the end of the twentieth century. Hence, jurisprudence implicitly based on this assumption will inadequately safeguard the religious freedoms of United States citizens. True, inasmuch as religious beliefs and practices are founded on inclusions and exclusions, such jurisprudence can never be perfect. In cases like Yoder and Kiryas Joel, a court will always have to draw the circle somewhere. Yet it seems that forcing accounts of Kiryas Joel into categories derived from Protestant religious experience-such as the Puritan Exodus model discussed above or the notion of "sect" examined below-limits unnecessarily the possible responses to forms of difference within a unitary constitutional frame.
See
B. Sect, Subgroup, and Subcommunity
Consistent with Cover's assertion that meaning is created in language, this Note assumes that in a broad sense the opinions and surrounding legal balance and tension effectively function the same way. Both strategies envision the ideal possibility of specifying that narrow appropriate space wherein the distinction between the realms of the two clauses can be discerned.
Another dilemma concerning the relation between the Establishment and Free Exercise Clauses can be traced at least in part to the individualist bias. It seems natural enough, in a jurisprudence of religion founded on Protestant experience, to identify the establishment of religion with collectives and free exercise with individual rights. "Rights of free exercise are quintessentially rights of autonomy .... [ (1987) . Although Kiryas Joel is neither about "one's ... presuppositions" nor about personal autonomy, but about a generational community, it is not obvious why we should not view it as raising free exercise claims. Indeed, it has been suggested that the decision in Kiryas Joel was right as an Establishment Clause case, but that the case should have been brought as a Free Exercise Clause case. See Schweitzer, supra note 79, at 1029-30. If so, it is another example of the jurisprudential constraints to which the representatives of the Village fit their case to their own disadvantage.
Alternatively, free exercise may be associated with "exit" (not in the sense of a literal move away from society, but in the preservation of religious distinction through social detachment, as in Yoder), while the attempt by a religious group to retain certain perquisites of "proximity" by obtaining social benefits available from the government will be considered in the framework of establishment, as in Kiryas Joel .') Thomas, supra note 4, at 532, refers to the community as "the Satmarer Hasidim. a sect of the JestIsh faith." He continues: "The Satmarer, in addition to separation from an outside communit . practice separation between sects [sic] and follow a male and female dress code. Radio. .iston 5icl. and publications in English are not widely used." Id. at 532-33. The substitution of "'sects" for "'scxes" and of "vision" for "television" are obviously copyediting errors, not ethnographic inaccuracies Ne' enheless. the fact that they slipped through the article's editing process suggests that a canned, sound-bite like descnption of the Satmar Hasidim has been formulated. Similarly noteworthy is Acklm's reference to the Village itself as a (presumably collective) religious actor: "The Village of Kiryas Joel (Village). a religious enclave of Satmar Hasidim, practices a strict form of Judaism." Ackln. supra 105. See ROGET'S 21sT CENTURY THESAURUS 742 (Barbara Ann Kipfer ed.. 1992) 106. Even Souter's initial reference to the Satmar as practitioners of strct Judaism ma) be misleading. insofar as it may be taken to mean that Satmar is a subset of the "Jewish faith." Describing the Satmar nomos as a form of "Judaism" might imply a particular heightened standing for other groups designating themselves as "Jewish" when appearing as amici in a case involving Satmar Hasidtm As suggested abose. much of the liberal Jewish organizations' motivation can be explained by their conttnuing belief that a state truly respectful of individual rights is the best guarantor of the safety of peoples such as Jess. That belief The title of Martha Minow's article, The Constitution and the Subgroup Question, 0 7 suggests her intention to place the case in the context of Jewish "minority" status. As her prefatory thumbnail sketch of Jewish history suggests, Jews seem to be a sort of paradigm "subgroup" for her, and she states that her title is meant "to allude ... to the phrase, 'The Jewish Question."' '° More generally, Minow's account suggests that "Americans," that group constituted by the Constitution, are the primary group with respect to whom the residents of Kiryas Joel might appear as a subgroup. Minow's phrase is troubling, for in marking only the "subgroup" for question, it may leave the impression that this larger group may be taken for granted as sharing a normative identity that makes them American. If the group is "Americans" and subgroups are subject to question, are they part of the group or not? The use of the term "subgroup" effectively undermines Minow's stated goal of explaining the background to Kiryas Joel from the subgroup's own perspective. In suggesting that its members are less than fully members of the group, Minow's use of "subgroup" betrays a subtle and doubtless inadvertent assimilationist bias.
Christopher Eisgruber, responding to Abner Greene's essay in defense of the right to partial exit, relies on a claim of American collective identity as a positive social phenomenon that the Constitution is designed to foster. Because he believes that collective identity is sustained in part by challenges to its own self-justification, he finds that the Constitution has a place for what he calls "sub-communities." 10 9 The place normative constitutionalism grants to subcommunities is, in Eisgruber's view, therefore dependent on those subcommunities' ability to provoke reflective self-questioning within the constitutional polity: "[B]ecause reflective constitutionalism is self-critical about the good, it values such sub-communities as sources of dissent and respects them as sincere efforts to pursue a vision of the good that might, after all, prove correct."' 0 Eisgruber forces all distinctive groups into the model of principled dissenters. This is particularly unfortunate for the evaluation of is not necessarily shared by diasporist-integrist Jewish communities like Satmar. Such communities are less likely to share general liberal assumptions about a tendency toward increasing rationalization of society and increasing recognition of human and civil rights, and partly for that reason, they are less likely to make Kantian or Rawlsian investments in a vision of the general good. Given that the dispute concerned the putative establishment of religion by the small and local group of Satmar Hasidim in Kiryas Joel, it is worth recalling that while even the name of Satmar reflects particularity rather than any universal pretensions, the names of the liberal organizations imply generality and hence a greater tendency toward the articulation of nationwide norms regarding religion. Davidians, the Montana Militia, and the myriad sub-communities to which it might be applied." ' "1 2 Here "sub-community" acquires some of the same negative connotations as does "sect." Consistent with Lupu's title, Uncovering the Village of Kirvas Joel, the subcommunity here seems almost beneath community, surreptitious, underground. In fact, the ominous connotations of sectarianism" 3 and the actuality of bitter struggles within Kiryas Joel are at the heart of Lupu's article."' Lupu argues that "the structure of authority in the Village presented an unusually high risk of unconstitutional governance. So uncovered, the Village appears to be a poor candidate for the dual rule of nomic community and repository of state power.""' 4 Lupu means to demystify the idea of the Satmar "nomos." His title thus represents a complex pun. At one level, it has an aggressively investigative connotation. Lupu purports to dig beneath the surface of the official court representation of the issues, bringing in the "dirt" about the heart of darkness constituting Kiryas Joel's undemocratic structure. Lupu also aims to dispel Justice Scalia's Ill. Id. 112. Lupu, supra note 9, at 109-10. 113. These connotations may be seen in the lists of terms associated %%ith the noun form of sectanan. "'person who is narrow-minded" ("adherent, bigot. cohort. disciple. dissenter. dissident, dogmatist. cxtremist. fanatic, henchman/woman, heretic, maverick, misbele'er nonconformist. partisan. radical, rebel. revolutionary, satellite, schismatic, separatist, supporter, true beliczer zealot") and wsith the adjcctt',c form of sectarian, "narrow-minded, exclusive" ("bigoted. clannish. cliquish, dissident. docinnaire. dogmatic. factional, fanatic, fanatical, hidebound. insular, limited. local. nonconforming, nonconformist, parochial. partisan, provincial, rigid, schismatic, skeptical. small-town, splinter"). ROGEr Ultimately, Lupu aims to demystify the more romantic readings of Cover's original idea of "nomic communities." Thus Lupu suspects "that so-called nomic communities are likely to reveal a high frequency of constitution-flouting."".. 8 That is, the nomos may be nefarious. Doubtless he is correct on this point. Cover himself acknowledged that Jewish communities in diaspora have perpetuated themselves partly through the deployment of forms of coercion, albeit forms short of the state power for which he reserved the term "violence." ' "1 9 Speculations about the frequency of Constitution-flouting should not determine the constitutionality of granting different governmental powers to different kinds of communities. Actual violations of voting rights or free speech should be dealt with by ordinary police powers. This is the mechanism dictated by the balance in the United States between state police powers and the range of relations between politics and identities. 20 If metaphors constitute meaningful language, we must be 116. Here at least, Justice Scalia rhetorically adopted the "Satmarer perspective": The Grand Rebbe [Joel Teitelbaum] would be astounded to learn that after escaping brutal persecution and coming to America with the modest hope of religious toleration for their ascetic form of Judaism, the Satmar had become so powerful, so closely allied with Mammon, as to have become an "establishment" of the Empire State. Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 114 S. Ct. 2481, 2506 (1994) (Scalia, J., dissenting).
117. Lupu, supra note 9, at 118. Lupu links Cuomo's support for the creation of the Village school district and Cuomo's support for "a taxpayer-financed 'bereavement fund' for the Crown Heights Hasidic community after the death of its revered Rebbe, Menachem Schneerson." Id. Only from the outside is it plausible to characterize the Lubavitch community in Crown Heights and the Satmarers of Williamsburg or Kiryas Joel as part of a single "Hasidic community." Minow is aware of the rift between Satmar and Lubavitch. She suggests that "given the historical tensions between the Satmar and Lubavitch Hasidic communities, an intriguing experiment in integration would bring Lubavitch children with disabilities into the Kiryas Joel public school." Minow, supra note 6, at 23. There is something repugnantly unrealistic about Minow's suggestion. Such an experiment might be "intriguing," but it might well be a painful failure. Were I a Satmar or a Lubavitch parent, I would not readily volunteer my disabled child as a subject of such an experiment. One may share the values of integration and inclusion, yet question here (as I also do regarding Justice Stevens's dissent) why children with disabilities should be the subject of such experiments merely because they are entitled to and need state services. See infra text accompanying note 163. 118. Lupu, supra note 9, at 112. Lupu acknowledges that such extra-record considerations should not have influenced the Supreme Court's decision. See id. careful of the metaphors we use. Here at least the "uncovering" pun has lead Lupu's conception astray.
The emphasis on metaphors and categories in this Part of the Note is not meant to suggest that such terms and phrases uniquely or ultimately determine judicial or scholarly opinions. They range widely from overt suspicion of the Kiryas Joel setup to frank sympathy for the "right to be different." Yet all of them cast the Kiryas Joel community in some sort of "sub-," secondary status vis-a-vis the normative group putatively governed by and faithful to the Constitution. The term "sect," even where it is not pejorative, focuses on the feature of individual belief and occludes the genealogical dynamic, while "subgroup" and "subcommunity" imply "outsider" status. Whether to keep them out or pull them in, these categories draw subtly coercive circles.
V. DIFFERENT ESTABLISHMENTS
This Part of the Note examines the apparent discrepancy between the creation of the Village of Kiryas Joel, which all judges and commentators agree is constitutionally permissible, and the creation of the Kiryas Joel school district, which is thoroughly controversial. Here I question the presumption of politically neutral territory to suggest that the establishment of the Village may have more complex implications than the literature has yet acknowledged. I likewise point out that the suppression of genealogy in constitutional discourse leads in effect to the recoding of genealogy as "'race," which may make the establishment of the school district considerably more troubling than it need or should be.
The relation between the establishment of the Village and of the school district is discussed in Justice Souter's opinion for the Court. Souter distinguishes the creation of the Kiryas Joel district from two related and permissible processes. On one hand, -[t]he district in this case is distinguishable from one whose boundaries are derived according to neutral historical and geographic criteria, but whose population happens to comprise coreligionists."' 2 1 On the other, the creation of the district "contrasts with the process by which the Village of Kiryas Joel itself was created, involving, as it did, the application of a neutral state law designed to give almost any group of residents the right to incorporate."' '22 Yet these two statements appear to contradict one another. If the Village was created in accord with a "'neutral ('"he proper action would have been to sue to enjoin the coercive actions. not to strike dowsn an independent piece of legislation that is secular on its face and in its operation.**). After all. .hile the commitment of nomic communities to American constitutionalism may be questioned. it is a settled principle of Jewish diasporic communities that dina de-malkhuta dmna--4he law of the state is [bindingl law BABYLONIAN TALMUD, TRACTATE BABA BATHRA 54b.
121. Kiryas Joel, 114 S. Ct. at 2491 n.6. 122. Id. at 2491 n.7.
state law" and the school district conforms to the boundaries of the Village, how do the boundaries of the district differ from "boundaries ... derived according to neutral . . . criteria"? To see how this contradiction could pass unnoticed in Justice Souter's opinion, we must look more carefully at the implicit concepts governing the different views of the establishment of the Village and of the school district.
A. Establishment of the Village
Individual and territorial notions of the relation between space and identity are at the base of the amici briefs filed against the school district by several liberal Jewish organizations. It is generally understood that such organizations pursue a legal agenda of the strictest separation of church and state, on the premise that any weakening of the constitutional ban against religious establishments, even in favor of a minority group, is likely to inure sooner or later to the general detriment of religious minorities. These organizations may also have been less sympathetic to the Satmar Hasidim in general because of the Satmarers' reputation for standoffishness vis--vis other Jews.' 23 Remembering that these Jewish organizations argued against the Village should make us wary of claims that the Court evidences "hostility" toward religion in general.' 24 The liberal Jewish organizations, like everyone else, jumped on the bandwagon too late. For those concerned with religious establishment, the litigation over the special school district in Kiryas Joel really should have followed the litigation over the establishment of the Village. 25 As Richard Ford has recently suggested, local municipal lines and school districts should be held to the same standard of constitutional scrutiny: "For example, if the states are not free to establish a system of segregated schools, they should not be allowed to accomplish the same objective by delegating state power to segregated localities."' 126 The problems inherent in the establishment of the Village of Kiryas Joel were politically invisible because of our political culture's habitual failure to consider local space as a politically contingent issue, rather than a given fact of nature. 27 123. Aloofness has been part of the public depiction of the Satmar Hasidim in America at least since the publication of RUBIN, supra note 94.
124. Hence the title of Olivo, supra note 85; see also Acklin, supra note 4, at 59 ("As the noted case illustrates, the Court's professed 'neutrality' has resulted in hostility towards religion.").
125. Judge Bellacosa argued that if the Village was constitutional, so was the district. See Grumet v. Board of Educ., 618 N.E.2d 94, 113 (N.Y. 1993) (Bellacosa, J., dissenting).
126. Richard Thompson Ford, The Boundaries of Race: Political Geography in Legal Analysis, 107 HARV. L. REv. 1841 REv. , 1865 REv. (1994 . Ford makes the same point that Judge Bellacosa did in Grwnmet-that municipal and school district boundaries should be held to the same standard-but to opposite effect.
127. See id. at 1857-60.
It is true that the primary motivation for the original establishment of the separate Village of Kiryas Joel in 1979 rested on nothing so lofty as a desire for a pure and separate existence. 2 s Rather, the issues were quite mundane, centering on taxation, concentration of extended families in areas with single-family zoning, and the proximity of houses of worship to residential areas. 129 These issues are not inherent to any religious separatism but do have much to do with genealogy, given the tendency of Hasidic families to live in multigenerational households and to have numerous children per married couple. The practice of holding prayer services in houses (and the taxation disputes that may arise therefrom) likewise demonstrate the actual inseparability of "religion" from genealogy and ethnicity for a group like the Satmar Hasidim. These mundane issues show that, while spatial metaphors may be powerful ways of talking about identity, space is more than just a metaphor. Diaspora is not a nonspatial existence, but a concrete relation between genealogy and space. Ironically, the residents of Kiryas Joel seceded because their land-use patterns were like those that, in the general secession case, we would expect a group to secede in order to avoid-land-use patterns engaged in by poor people and their lower ratio of tax input to service demands.'" Nevertheless, the successive organization of the neighborhood, Village, and school district of Kiryas Joel (whatever the external constraints) have plausibly been construed as a form of social "exit." Abner Greene thus sees Kiras Joel as exemplifying the problem of "'partial exit.' The ... problem arises when a group of like-minded people leaves one geographical location for a new place, establishes a set of private institutions, and also seeks the accoutrements of governmental power for its new community."' 3 ' Greene suggests that exit is indicative of commitments,' 32 so partial exit might imply less than total 131. Greene, supra note 7, at 4-5.
132. See id. at 50; see also James E. Fleming. Securing Deliberative Autonomv. 48 STA.% L RE%, I.
56 (1995) (explaining that in earlier American model of literal group removal to frontier. "it %.as typicall) the denial of such significant liberties, not trivial ones. that prompted individuals and groups to pull up stakes and 'exit' to the frontier"). If so, perhaps there is an inclinatton to give more leeway to practices exercised as part of complete exit. Partial exit might be suspect in its motives-Are these people trying to commitment. The mundane issues leading to the creation of the Village of Kiryas Joel help make it clear that it is not simply "religious" separation that is at issue here. This point, however, does not necessarily confirm Justice Scalia's argument that the creation of the Village constituted "a classic drawing of lines on the basis of communality of secular governmental desires."' 33 The mundane issues do not necessarily imply the absence of concerns we would commonly designate as religious. Ford's diagnosis of the blind spots in constitutional jurisprudence and scholarship stemming from our common naturalization of territory and geography' 34 suggests that here, reading back from the fact that there was a village leads to the presumption that its foundation must have had a religiously neutral, "secular" basis. True, unlike the school district, the Village "was formed pursuant to a religion-neutral selfincorporation statute."' 35 Again, however, the relative ease by which a municipality can be established suggests a low level of concern for the differential political impact on different groups of citizens of the redrawing of local political boundaries.1 36
B. Establishment of the School District
One of the complicating aspects of Kiryas Joel is that religious establishment and equal protection issues appear to be closely intertwined in the case.' 37 The vocabulary of judges and constitutional scholars lacks a concept like that of genealogy, in which rhetoric and institutions of kinship are inseparable from the biology of reproduction. For these lawyers' nomos, any determination of a personal identity by descent is easily seen as "racist." This conflation of genealogy with race prevents a sympathetic perception of descent-based identities as a strategy of diasporic continuity. 38 Thus the separation of the Hasidic school children inevitably comes to be seen as analogous to an acceptable or unacceptable form of racial segregation.
Justice Kennedy draws on the legacy of equal protection decisions in distinguishing between the creation of the Village and that of the school district, according to an implicit criterion of state action.' 39 In equal protection cases, the line is not drawn between "voluntary" and "governmental" actions, but between private and state actions. The creation of the Kiryas Joel school district, while pursuant to a governmental action, nevertheless was carried out consistent with the will of the majority of Kiryas Joel residents and in that sense may be said to have been "voluntary" on their part.' 4 2 On the other hand, even if government's role in the creation of the Village was essentially nondiscriminatory, the establishment of the Village was hardly a private action. The analogy to Shelley it Kraemer thus works neither to "exonerate" the Village nor to "convict" the school district.
Equal protection analogies are also at the heart of Abner Greene's argument for the constitutionality of the Kiryas Joel arrangement. Berg argues the importance of Kennedy's failure to point out that the special school district fell within the guidelines of Shaw. The New York legislature drew a district that was compact and contiguous, reflecting the lines of an existing political subdivision, the village. If Shaw is taken seriously, those facts should be cructial Shais rests on and redoubles the commitment that the primary guideline for districting in America should be geography, that is, the location where people choose to live Berg, supra note 5, at 492. The last sentence here relies on the assumption that people's geographical situation, as a matter of choice, is the principle determinant of their political identity In support of the localist principle, Abner Greene draws on Michael Walzer's argument that since "-politics is always territorially based .... [tlhe democratic school, then. should be an enclosure within a neighborhood a special environment within a known world, where children are brought together as students esactly as they will one day come together as citizens."' Greene. supra note 7. at 50 (quoting MICIAEL WALZEt. SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY 225 (1983)). Greene's reliance on "exit" allows him to have his cake and eat it too; for Greene. once a group of people has sufficiently demonstrated its commitment to its separate group existence by physical removal. it should be allowed social separatism as well. What troubles one respondent to Greene in particular, and more generally motiatis those troubled by the implications of the Kiryas Joel district, is precisely the fear that those schooled parochially wkill. when they become adults, only "come together as citizens" for the furtherance of parochial interests See generally Eisgruber, supra note 8.
142. Would the establishment of a separate village withstand a constitutional test if it appeared patently designed to establish an "all-white" municipality in part of a preexisting municipality already disided into black and white neighborhoods? That is. how far does the right of "'almost any group" to create its own village extend? Applying Justice Kennedy's analogy from the requirement for state action in equal protection cases to cases involving religious establishment to this hypothetical might suggest that under New York's law, the "voluntary" separation of a group of white citizens would be upheld, regardless of racist intent.
143 147 It is by no means clear that the racial divisions across municipal boundaries in Milliken, for example, pass this "intent" test. Territory and geography should not be presumed to be socially neutral or "noninvidious." In any case, even if separation is not an essential tenet of Satmar beliefs, it would be disingenuous to claim that the Kiryas Joel community did not "intend" to "segregate" its children from non-Hasidic children. Kiryas Joel would fail the "intent" test, since the desire to maintain an integral community underlies the series of legal maneuvers involved. Thus the constitutionality of the Kiryas Joel school board is not best defended by analogy to Milliken and Keyes.
This Part of the Note has claimed that supposedly neutral territorial divisions are actually rife with political significance. The constitutional question concerning the establishment of Kiryas Joel Village is intimately tied to the corresponding question concerning the school district. At the same time, distinguishing genealogy as a strategy of cultural maintenance from the racial discrimination known in United States history suggests that the district should not be defended on the basis of decisions such as Keyes and Milliken, nor should the district be suspect by analogy to racial segregation. At this point, we finally reach the question of the well-being of the children who receive special education in Kiryas Joel.
VI. SHOULD SPECIAL CHILDREN MAKE HARD CASES?
As noted above, a diasporic and genealogical community that finds itself litigating constitutional rights may not be interested primarily in the constitutional principles involved. Likewise, legal debates about constitutionally permissible education may not have the children in mind. This Part of the Note describes the debate over special education in Kiryas Joel in terms of a changing conception of genealogy within the Hasidic community. At the same time, it points out how this context was inevitably obscured in court papers conforming to individualist and territorialist notions of identity.
Whatever segregation obtains between the municipalities of Kiryas Joel and Monroe or between the school districts of Kiryas Joel and 145. Greene, supra note 7, at 33. 146. See id. at 42 n.165 ("I agree that the legislature may not district in such a way as to ensure segregated public schools-unless such distancing can legitimately be said to respond to a noninvidious category, which (centrally for my argument) includes geography."). The recalcitrance of the Monroe-Woodbury administrators lends credence to the claim on behalf of Kiryas Joel that when the handicapped students of Kiryas Joel were forced to attend special education classes in Monroe-Woodbury public schools, they suffered "'panic, fear and trauma... in leaving their own community and being with people whose ways were so different."' 153 Generally the legal commentaries, regardless of their ultimate stance on the constitutionality of the district, accept at face value the Kiryas Joel residents' claim that the unfeasibility of having Hasidic handicapped children attend class with public school children was attendant on outside discrimination."
The stated objections to sending the Kiryas Joel handicapped children to Monroe-Woodbury public schools thus emphasize the external barriers faced by those children; in Stolzenberg's formulation, these barriers were the "circle that shut [the children] out."' 5 5 Evidently this was consistent with the Village's strategy of de-emphasizing separatism as a Satmar tenet. It is difficult to believe, however, that the Satmar parents did not want to keep the children in the community. Indeed, it cannot be stressed enough how these children's "specialness" places them "at the mercy" of the Satmar community, and the state and public school officials. Attention to the needs of handicapped children, rather than a general tendency to hide them as an embarrassment and a potential bar to the marriage possibilities of other family members, is a relatively recent phenomenon in Hasidic communities.' 56 Handicaps are a stigma in society at large. If anything, they are an even greater stigma in communities obsessed with genealogy and everything that genealogy represents: the possibility of improving social standing through strategic links of extended families in marriage; the "quality" of a given person's ancestry as a valid aspect of that person's own value; the imperative to be fruitful with its attendant emphasis on healthy, capable children who will themselves become fully participating and valued members of the community.
The fight for special education under appropriate terms should thus be seen not simply as a dispute over how to handle needs the existence of which is taken for granted, but rather as part of a growing acknowledgment within the Hasidic community itself. 157 The problems of handicapped children are still enmeshed within a genealogical conception of identity, but whereas these children were once hidden away for fear of "tainting" the family, now they are more fully included as among the fruits of generation. 58 The community has increasingly been drawing a circle to keep these children in. The need for state support for special education, and its availability on terms other than those dictated solely by parents within the Hasidic community, made it vastly more complicated to act upon the growing acknowledgment of the value and special needs of handicapped children. Already stigmatized for their handicap, could they be forced to undergo the extra stigmatization that would surely attend their regular exposure to the secular community, an exposure shared by none of their fellow children? This extra dimension of internal stigmatization 155. Stolzenberg, supra note 87, at 581. 156. See MINT_ supra note 14, at 310-13. This book contains a clear narrative overview of the establishment of Kiryas Joel and of the school controversy. Generally there has been a dramatic expansion of schools and other institutions providing special education services in Hasidic and other Orthodox communities.
157. Minow acknowledges that "[diefining inclusion in public education for children with disabilities takes a different form ... than inclusion for racial minorities." Minow, supra note 6, at 18. She fails to recognize that the very existence of a debate among Kiryas Joel residents about how best to provide special education represents a massive step 'toward inclusion.
158. See MIN'rz, supra note 14, at 217 ("' [Formerly] [t]hey kept these kids at home because they were worried about the marriages they would have to do with the rest of the children'--that is, developmental problems in one child were hidden for fear of harming other children's marriage prospects.) (quoting informant "AG" [Vol. 106: 1537compounds the "panic, fear and trauma" at the hands of other public school children explicitly alluded to in the court papers.' 59 The brief for the school board, itself consistent with the individualist tenets of First Amendment jurisprudence, could not express how important separate special education was for the purpose of fostering the inclusion of these children within the Kiryas Joel community. Recognition of this dilemma is relevant to understanding the position of the dissenting group of Kiryas Joel residents. This faction's original and continuing motivation was loyalty to the ways of the deceased Reb Joel Teitelbaum. Their stance in the school board dispute took the form of active resistance to the education of Kiryas Joel's handicapped children under any secular state auspices, and was expressed in an amicus brief against the school board.1 6 Almost none of the parents of handicapped children in Kiryas Joel found it possible to continue sending their child to a "mixed" public school.
The dissident group within Kiryas Joel further objected to separating the handicapped children within a public school, whose curriculum had no religious character, even though that school consisted solely of children from Ha-idic families. The separate school district arrangement still resulted in the education of handicapped children according to substantially different cultural values than those governing the education of their nonhandicapped peers, and this dilemma fostered a sharp division of views on the best way to maintain the Satmar community in diaspora. Sending children to the secular school district thus potentially risks a milder version of the exposure to double internal stigmatization I have just identified with regard to the sending of handicapped children to "mixed" public schools.' 6 ' Leonard Levy, commenting on the New York Court of Appeals ruling in Grumet, argues that the question of the children's best interests should have been paramount in the decision, yet it was not. 6 2 In the context of this dispute, the best interests of the children were to be sought within an arrangement keeping them within the Satmar community as much as possible. Justice Stevens expresses concern for the children in his concurrence, but not on terms we would expect from the considerations I have just outlined. Stevens for failing to provide inclusion or appropriate education for their disabled children within their own private. religious schools." Minow, supra note 6, at 19. Perhaps the majority of parents in the Village would prefer to take government money and use it for special education within the yeshivas. thus promoting "inclusion" and "mainstreaming" of handicapped children within their home community. This the Village cannot do. Again, what the Kiryas Joel dissenters object to are the constraints placed on the education of handicapped Hasidic children who benefit from state funding. argues that the "panic, fear and trauma" of the students in the mixed public schools could have been alleviated by the state's taking steps to "teach[ ] their schoolmates to be tolerant and respectful of Satmar customs."' 63 Aside from the practical doubt about whether such hypothetical "steps" would be effective, this recommendation once again ignores the double stigma placed on handicapped Hasidic children attending outside public schools. In any event, it appears that the main aspect of the children's welfare about which Justice Stevens is concerned is that of "associating with their neighbors."" However, this value does not apply uniquely or particularly to handicapped children. If anything, it seems handicapped children have more to gain than other children from enmeshment within a close-knit, supportive community. Justice Stevens's assertion would be more appropriate in the context of a law journal debate about the constitutionality of any parochial schooling.
63
Meanwhile the Satmar Hasidim of Kiryas Joel-people closely knit in their daily relations, kin networks, and shared practices, but otherwise liable to sharp internal divisions-seek to preserve their group identity and simultaneously to obtain government benefits in a manner that conforms to the religious sociology of Protestantism, and to the religious establishment and equal protection concerns of constitutional jurisprudence. A new judicial resolution of the dispute should not come at the expense of Satmar children's ability to receive special education in a setting consistent with the particular context of their lives. While this Note does not suggest appropriate judicial strategies, it urges judicial notice-and support-of the community's fledgling efforts to draw circles keeping in "special" children. More broadly, rather than continuing the search for a bright-line rule to cover fundamentally different conflicts arising under the Establishment Clause, courts should be prepared to adjudicate particular cases with much greater awareness of the shifting identity of the very subject of rights. Here, the rights in question are those of handicapped children in Kiryas Joel-to receive appropriate educational services without being further marginalized in their home community.
VII. CONCLUSION
Three major approaches are reflected in the Supreme Court opinions in Kiryas Joel. One is Justice Scalia's rhetorical dismissal of the Establishment Clause complaint.' 66 The second approach, significant primarily because it reflects the heritage of Supreme Court jurisprudence in the post-World War II decades, is Justice Stevens's almost nostalgic insistence on the handicapped children's overriding right to interact with non-Hasidic children from the surrounding area. The third approach is Justice Souter's and Justice O'Connor's narrowly technical reading of unconstitutionality, which (at least until August 1996) appeared to permit the school board to continue once the New York Legislature rewrote the enabling legislation in terms less specific to the Village of Kiryas Joel.
If there is indeed a Kiryas Joel II, the Court may face a harder choice. Perhaps it will assert that, regardless of fine points of legislative procedure, the First Amendment's commitment to free exercise of religion may in certain situations entail a limitation of the power of the state to prevent local or parochial "establishments of religion."' ' 67 It might also admit that there are inevitable limitations on the free exercise of religion, when such free exercise is deemed incompatible with a predominant concern for preventing the establishment of religion. Based on the notions of polity and identity that have underlain constitutional jurisprudence until now, the Constitution may not be able to resolve the Kiryas Joel paradox. Kiryas Joel might well be an object lesson in the claim that "liberalism's deep structure precludes it from explaining and justifying the toleration of non-liberal cultures. ' ' 1 6
That so much debate centers on the case indicates not only that it is a hard one, but that it turns on central dilemmas of what we still call the American polity.1 69 This Note has argued that Kiryas Joel presents a challenge to two 166 . See supra note 116. 167. Lupu suggests that the inducement presented by -special benefits not readily a%ailable elsewhere" to remain within "the Village and its religious ambience in itself tends tonsard establishment of religion. Lupu, supra note 9, at 108. Yet the benefits are -special" only to those ssho salue being in the Village and its religious ambience. In fact, students from outside the Village are bused in to the Kir)as Joel special public school, and leaving the Village would not deprive any child of special education %%ithin a secular public school setting. 169. This is despite the (frequently noted) irony that the Kir'as Joel school district litigation resulted from an attempt-albeit perhaps not entirely a good faith attempt, at least on the part of the Monroe-Voodbury School District, see supra text accompanying note 150---4o oercome the original solution, which appeared unconstitutional after Aguilar and Bull. Justce O'Connor is most forthright in asserting that the pre-Aguilar scheme was permissible, in regretting the Aguilar decision from shich she had dissented, and in inviting the court "'in a proper case.
[to] be prepared to reconsider Agalar -Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 114 S. Ct. 2481. 2498 (1994j (O'Connor. J. concurring in part and concurring in the judgment). Indeed. a challenge to Aguilar by the resident-of Kiryas Joel might have resolved the situation in favor of the status quo before Agutlar and Ball. a situation that is arguably preferable to the separate school district arrangement. See Eisgruber. supra note 8. at 95 ("It would be better if the handicapped children of Kiryas Joel were enrolled in religious schools (een underlying assumptions of constitutional jurisprudence: first, that political participation is determined according to territorial boundaries which are politically neutral in themselves; and second, that the subject of rights can always be specified as the individual person. This Note does not speculate on whether or not constitutional jurisprudence will indeed prove flexible enough to accommodate a broader range of notions of identity than the schema of territoriality and individualism. 70 It does claim that such jurisprudence can and must be enriched by revelation of the particularity of the premises about personhood and belonging which have guided constitutional interpretation until now. Kiryas Joel fosters such revelation by pressing the claims of an identity dependent on genealogical and diasporic loyalty rather than individual and territorial liberty.
Kiryas Joel is another in a series of cases that, as Cover teaches, press the lawmaking claims of particular nomoi, sometimes in conflict with the nomos of the territorial state. It teaches us as well that lawmaking is inseparable from the conditions of cultural and generational continuity, and that a nomos grounded even in the most passionate tradition of individual freedoms may be cast into confusion when the freedoms in question are those of children. Nevertheless, the continuing litigation of Kiryas Joel might yet foster the kind of creative constitutionalism that Cover called jurisgenesis. 170. Nor is there any necessary implication here that opinions should rest on judges' perceptions of the self-understandings of communities that appear before them in Establishment Clause cases. The vexing question of who "represents" a community is not at issue here. Certainly I do not mean that judges should cede to those purported communal self-understandings, on the analogy of federal appeals courts' judgment consistent with the law of the state from which the appeal arises. The Supreme Court neither should nor could sit in place of a rabbinical court.
